CAHDI Side Event on 18 March 2026 from 9am — 15.30pm

Arrest Warrants by International Criminal Tribunals and Peace Negotiations
Between Peace and Justice: International Legal Obligations and Political Realities

PERFR Introductory Remarks

I. Framing the Contemporary Dilemma

e Dear colleagues, distinguished panelists and friends

e The ongoing armed conflicts in Europe and the Middle East have once again
brought to the forefront a question that has accompanied international criminal
justice since its modern inception: the relationship between peace diplomacy and
accountability for the most serious international crimes.

e This tension becomes particularly acute in a very concrete scenario: When peace
negotiations are convened on the territory of a State Party to the Rome Statute of
the International Criminal Court and require the physical presence of individuals
who are subject to an arrest warrant issued by the Court.

« In such a situation, the position under the Statute appears, at first glance, to be
clear. Yet, the legal, political and diplomatic implications are far from

straightforward.

Il. The Legal Framework and the ICC jurisprudence

e Under the Rome Statute and established ICC jurisprudence, most notably the
unanimous decision of the Appeals Chamber in the Prosecutor v. Omar Al-Bashir
(Jordan Referral re Al-Bashir Appeal) as well as the response of the Pre-Trial
Chamber to South Africa in the Situation of Ukraine, there is no immunity ratione
personae before the Court.

o The Court stated that:

- Heads of State or Government do not enjoy immunity before the ICC under
customary international law, even if it concerns a Head of State or

Government of a non-State Party to the Rome Statute;

- States Parties are under an obligation to execute ICC arrest warrants, even

where other international legal instruments might otherwise be invoked; and,

— The obligations of a State Party under the Rome Statute prevail over any
obligations it may have arising from its horizontal relationship with the State of
nationality of the person sought, even where that State is not a party to the
Rome Statute.



¢ In other words, for a State Party the duty to cooperate, including the execution of
arrest warrants, is strict.

¢ This interpretation by the Court affirms that accountability for genocide, crimes
against humanity, and war crimes cannot be set aside by political or diplomatic
considerations. Yet, it also gives rise to difficult and perhaps uncomfortable
questions. For example:

— What happens when enforcing international criminal law risks making peace
negotiations impossible or significantly more difficult?

— Was it the intent of the founders of the Rome Statute that no peace
negotiations can take place on the territory of a State Party if these
negotiations require the presence of a person indicted by the ICC?

— If we strive for universal membership of the Rome Statute, this would mean

that Peace Talks would become no more possible.

lll. The Particular Position of a Host State

o From Switzerland’s perspective, this dilemma is not abstract.

¢ As a State Party to the Rome Statute, a strong supporter of the Court since its
inception, and a host State with a longstanding practice of offering good offices
and facilitating diplomatic processes, Switzerland finds itself confronted with
competing imperatives.

— On the one hand, it must uphold its obligations under the Rome Statute,
including executing arrest warrand, and its commitment to the fight against
impunity.

— On the other hand, it is essential to continue providing good offices and
promoting peace by hosting peace negotiations, which requires ensuring
that the negotiating parties are able to physically participate in talks held on
the territory of the Host State. For a host State, the credibility of a peace
process often depends on guarantees of safe participation. Without such
assurances, negotiations may not even begin.

e This creates a tension between two international commitments:
— The duty to cooperate fully with the ICC; and
— The duty to support the peaceful resolution of disputes as prescribed under
the UN Charter.

IV. Peace and Justice: Mutual Exclusion or Mutual Reinforcement?



e Switzerland’s position is that peace and justice are complementary, not mutually
exclusive, objectives. The Preamble of the Rome Statute affirms the determination
to put an end to impunity and thereby contribute to the prevention of such crimes.
Prolonging conflicts will certainly not help achieve that objective; on the contrary, it
will only lead to more crimes being committed and more victims suffering.

e The Rome Statute was not intended to obstruct peace. It was intended to advance
it and to make it last.

¢ To attain peace, particularly peace that is sustainable and durable, negotiations
between the parties to the conflict are indispensable.

e Such peace negotiations are not ordinary diplomatic conferences; rather, they
constitute structured processes aimed at ending armed hostilities and restoring
international peace and security.

¢ In addition, they are frequently conducted at the request, or with the backing, of
the international community, and explicitly directed at terminating armed conflict
and the related crimes and at restoring international peace and security.

e They serve a collective interest that transcends bilateral diplomacy.

¢ This leads us to the central question of today’s event:

Must a State Party always choose between complying with its obligations
under the Rome Statute and facilitating a genuine peace process? Or can

and should these obligations be reconciled?

V. The UN Charter Dimension

« Switzerland considers that this issue cannot be examined solely within the four
corners of the Rome Statute.

o Under the UN Charter, Member States are obliged to settle international disputes
by peaceful means and to support the maintenance and restoration of international
peace and security.

« Article 103 of the Charter establishes the primacy of obligations under the Charter
in the event of a conflict with other treaty obligations.

« If hosting peace negotiations forms part of the international community’s effort to
end an armed conflict, a serious question arises as to how Charter obligations
interact with Rome Statute obligations.

e This is not a question of undermining the ICC. It is about how a specific rule or
norm should be interpreted in relation to the broader body of international law (Art.

31(3) of the Vienna Convention on the Law of Treaties).



VI. Are Temporary and Tailored Solutions Possible?

Against this background, Switzerland considers that international law may allow for

temporary and narrowly tailored solutions in exceptional circumstances.

Such solutions would need to meet strict criteria:

- They should not prejudge the eventual execution of the arrest warrant and,
therefore, should not impede the determination of criminal responsibility.

- They should apply solely to enable participation in bona fide peace
negotiations; and,

- They should be limited in time, place, and purpose.

In our view, possible modalities could include, for example:

- Atemporary stay of execution of an arrest warrant decided by the ICC itself;

-~ Recognition by the ICC of safe conduct for individuals whose participation is
indispensable to peace negotiations.

Importantly, such mechanism would ideally be grounded in the authority of the

Court.

Unilateral non-cooperation by States Parties would not provide a legally

sustainable solution and would risk eroding the authority and credibility of the

Court.

VIl. Safe Conduct in Practice: Custom, Principle, or Exception?

There is long-standing and widespread practice in peace processes of granting
safe conduct to negotiating parties, including, at times, to individuals accused of
serious crimes.

This practice raises further legal questions:

- Does it amount to a general principle of international law?

- Can it be reconciled with treaty-based obligations of cooperation?

- Or does it remain a pragmatic but legally fragile diplomatic tool?

The ICC has not yet authoritatively addressed this specific scenario, which leaves

States Parties exposed to legal and political risk.

VIIl. Consequences

The stakes are not limited to a single negotiation in a particular conflict.

The broader institutional question is whether international criminal justice can
accommodate the operational realities of peace diplomacy without sacrificing its
judicial independence, its credibility and its authority.

Two opposing risks must be considered:



- If arrest warrants categorically preclude participation in negotiations, peace
processes may be obstructed.
- If cooperation obligations are too easily set aside, the authority and deterrent
effect of the ICC may be undermined.
e The challenge is to avoid both impunity and paralysis.
¢ Most importantly, facilitating a credible peace process, under strictly defined and
court-controlled conditions, could in our view enhance the ICC’s legitimacy by
demonstrating that justice and peace are complementary components of a

coherent international legal order.

IX. Purpose of today’s event

e Against this background, the objective of today’s event is not to prescribe a
definitive solution. Rather, it is to:
- Clarify the legal landscape;
- ldentify areas of doctrinal uncertainty;
- Examine possible procedural mechanisms within the Rome Statute
framework;
- Reflect on the institutional consequences for the Court and for States Parties.
¢ This discussion requires candor. It also requires discipline in legal reasoning.
Political realities cannot simply override treaty obligations. But neither can treaty

interpretation ignore the systemic context in which those obligations operate.

X. Concluding reflections

¢ Allow me to conclude with a broader observation.

e The tension between peace and justice is not new. What is new is the degree to
which international criminal justice has become institutionalized through the
jurisprudence of international criminal tribunals.

e The Rome Statute represents a collective commitment to accountability. But it was
never designed as an obstacle to peace.

¢ Any solution to this challenge should not set back the progress made in
international criminal law over the past two decades or undermine the pursuit of
international criminal justice.

¢ However, if we accept that the ultimate objective of both peace diplomacy and
international criminal justice is the restoration of lawful and stable international

order, then the task before us is not to choose between peace and justice.



¢ [tis to determine how the system we have created can reconcile them in situations
of acute political sensitivity.

e | am convinced: we have to promote both of them, justice and peace. Peace
without justice would not be a sustainable solution. And most importantly: justice
without pace is not an option.

e That is the question we invite the two panels to explore today.

Thank you.



